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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present   :  Sri A.K.Borah, 

      Sessions Judge, Udalguri, Assam.  

 

Reference   : Sessions Case No. 123(U) 14.  

   

Complainant           :      State 

                     Vs 

Accused    :  Krishna Majhi 

Charges : U/S. 4 of E.S. Act. 

Dates of hearing       :  5.1.15, 19.1.15, 2.2.15, 16.2.15, 13.3.15, 28.4.15. 

Date of Judgment  : 28.4.2015. 

For the State  : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. D.Saharia, Advocate. 

J U D G M E N T 

1.  In this case accused Krishna Majhi is put for trial for allegation of 

charge U/S 4 of E.S. Act. 

2. The various fact leading to institution of this case, according to FIR, in 

brief, is that on or about 4.7.10 the informant got a specific information from 

reliable source that some NDFB 3rd Bn. cadres are coming towards Orang town 

with a view to unlawful activities. On being came to know about the said 

information the informant alongwith 22 IRBN party and police staff conducted 

search operation and at about 10.45 PM while they were searching in Orang 

Tea garden  area some  suspected to be NDFB cadres fled away from the 

Section No.2 of the garden. Due to heavy darkness  they were not able to 

caught them but one 4 Kg weight IED alongwith 10 meter electric  wire and 

one 6 volt battery recovered from  the place of their hiding.  Hence this 

prosecution case.   

3. The FIR was filed by S.I. Amitabh Sensowa, SI of Orang P.S. on 5.7.10. 

On receipt the ejahar the O/C, Orang P.S. registered the case vide Orang P.S. 

case No. 60/10 U/S 4 of E.S. Act R/W Sec. 10/13 U.A. (P) Act. After completion 

of usual investigation the O/C, Orang P.S. sent  up the case for trial against the 

accused persons U/S 5 of E.S. Act. 
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4. On being appeared accused person before this court after hearing both 

parties charge framed U/S 4 of E.S. Act. Particulars of the charges are read 

over and explained to the accused, to which he pleaded not guilty and claims 

to be tried.   

5.  To substantiate the case, prosecution examined as many as sixteen 

witnesses.  

 Ld. counsel for accused submitted to close the evidence on the ground 

that out of 19 numbers of total witnesses 16 numbers are examined. Other 

than I.O. there are remained to examine two unofficial witnesses. Record 

shows that summons to said two witnesses issued for several times, but all the 

time it was returned without service reported that they have been found in the 

place of summons. So, prosecution evidence required to be closed.  

 I have also heard ld. P.P., Udalguri. 

 On close scrutiny of the record it appears that out of 19 numbers of 

total witnesses 16 numbers are examined. The case is remained for 

examination of two unofficial witnesses  and one I.O. Record shows that 

summons to said two witnesses issued for several times, but all the time it was 

returned without service reported that they have been found in the place of 

summons. Besides, the statement of PWs recorded so far does not justify  to 

drag the case for examination of other witnesses.  So, even if examine the 

remaining witness including the I.O. prosecution case would not develop. 

  It has been held in S. Rama Reddy Vs. R. Ramy Reddy, reported in AIR 

(SC) (2008) 2006 that speedy trial is the fundamental right of the accused 

person.  

 Considering the aforesaid view coupled with the aforesaid mandate of 

the Hon’ble Apex Court, prosecution evidence is closed.  

  Accused is  examined U/S 313 Cr.P.C. All the allegations made against 

the accused and evidence appears against the accused put before him for his 

explanation where he denied the evidence and allegation and declined to give 

defence evidence.  

6. I have also heard argument put forward by ld. Counsel for both sides.   
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   POINTS FOR DETERMINATION   

7. The point for decision in this case is whether on or about 4.7.10 at 

about 10.45 PM at Orang Tea garden area under Orang P.S. accused was 

keeping explosive i.e. 4 Kg IED with intent to endanger life or property?  

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record.  

9.  PW1, Chandra Malo Das, PW.2, Munna Malo Das, PW.8, Tarani 

Basumatary, PW.9, Siben Basumatary, PW.10, Boga Ram Basumatary, PW.14, 

Prafulla Boro and PW.15 Dilip Bhowmik stated in the same tune that they know 

the informant as well as the accused. The incident took place 3 ½ years ago 

prior to their deposition. Except that they know nothing.  

   

10.  PW.3, Ram Malo Das and PW.4, Susil Malo Das stated that they know 

the informant as well as the accused. The incident took place 3 ½ years ago. 

The informant took their signatures in Ext.1. Ext.1(1)  and 1(2) are their 

signature respectively.  

 In cross-examination they admitted that they do not know why their 

signature was obtained. Nothing was shown to them.  

11.  PW.5, Prasanta Minz stated that on the day of incident police has 

recovered one bomb from Orang T.E. Accordingly, they informed the matter to 

their garden manager and thereafter the garden manager informed to police. 

Ext.2 is the seizure list by which police seized the said bomb alongwith a 

battery. Ext.2(3) is his signature.  

12. PW.6, Pradip Minz stated that on the day of incident he was in duty 

outside of the garden. They recovered one bag alongwith a cycle. In the bag 

some materials were found. They have also recovered one battery along with 

some wire. So out of fear they informed to their garden manager. Then after 

arrival of police they seized the said bomb.  

   

13. PW.7, Lalu Baraik, the another one eye witness stated that at the 

relevant time while he was on duty near the factory they noticed a cycle was 

lying there and Mangal Koya noticed a bomb alongwith some wire and battery 
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was found in the said bag. Thereafter they informed the matter to their garden 

manager and the manager informed the matter to police. After arrival of police 

they seized the said article vide Ext.2. Ext.2(2) is his signature. 

 In cross-examination he admitted that he put signature only on blank 

paper.  

  

14. PW. 11, Trilochan Boro, ASI of police, PW.12, Kamala Daimary, PW.13, 

Dina Baraik  stated in the same tune that they have heard that accused was 

arrested on allegation of recovery of some bomb from his possession.  

15. PW.16, Amitabh Sensowa stated that on  15.7.10 he was posted as 

a SI of police at Orang P.S. On that day on they got a secret information that 

some cadre of NDFB 3rd Bn. visiting in Orang T.E. Accordingly he alongwith 

other police personnel went to the Orang T.E. for search operation. But they 

could not be able to arrest any person. Because by that time the dark was set. 

They have recovered  one 4 kg IED and 10 meters of electric wire from section 

2 of Orang P.S. Then he filed the ejahar Ext.3. Ext.3(1) is his signature.  

16.  These much is the evidence of prosecution.  

17. Defence plea is total denial while his statement is recorded U/S 313 

Cr.P.C. 

18. Ld. counsel for accused submitted before me that at the time of search 

no independent witness neither any civilian were accompanied with the police 

personnel. So, at the time of seized and search, the authority has failed to 

comply the provision envisaged U/S 100 Cr.P.C. That apart, none of the 

witnesses could have stated that the aforesaid 4 kg alleged IED alongwith 10 

meters wire was recovered from the possession of accused. Besides the case is 

charged U/S 4 of E.S. Act. So, the whole case is based on Ext.1 and 2 But 

Ext.1 and 2 are failed to prove by any of the seizure witnesses. As such, 

accused is entitled to get the benefit of doubt.  

19. On the other hand ld. P.P., Udalguri submitted to convict the accused in 

the alleged charged section.  

20. Keeping in view, the rival submission submitted by the ld. counsel of 

both sides, I am going to dispose of the case as follows.  

21. To prosecute the case under section  Explosive Substance Act, 

prosecution must obtained the sanction from the competent authority or the 
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District Magistrate. According to Section 7 of the Explosive Substance Act no 

accused shall proceeded to the trial or any person for an offence against this 

Act except with the consent of District Magistrate. But, here in the present 

case, the charge-sheeted officer PW.16 himself admitted that at the time of 

filing charge-sheet he could not procure the prosecution sanction which is vital 

lacuna on the part of prosecution. The second submission made by ld. counsel 

for accused is that at the time of seizure and search the authority failed to 

follow  the provision envisage U/S 100 Cr.P.C. It is true that the informant 

PW.16 and other witnesses themselves stated nothing about the procure of 

prosecution sanction.  Besides there is no evidence that at the time of search 

they have not been accompanied by any independent witness or civilian. It is 

only material that  the aforesaid 4 kg recovered IED and the electrical wire 

including battery are recovered from a cycle.  The evidence is totally silent who 

is the owner of the cycle. Besides, it is a fact that prosecution failed comply the 

provision U/S 100 Cr.P.C.  

22. U/S 100 Cr.P.C. envisages of following:-  

(1) Wherever any place liable to search or inspection under this Chapter is 

closed, any person residing in, or being in charge of, such place, shall, on 

demand of the officer or other person executing  the warrant, and on 

production of the warrant, allow his free ingress thereto, and afford all 

reasonable facilities for a search therein. 

(2) If ingress into such place cannot be so obtained, the officer of other person 

executing the warrant may proceed in the manner provided by sub-section (2) 

of S 27. 

(3) Where any person in or about such place is reasonably suspected of 

concealing  about his person any article for which search should be made, such 

person may be searched and if such person is a woman, the search shall be 

made by another woman which strict regard to decency. 

(4) Before making a search under this Chapter, the officer of other person 

about to make it shall call upon two or more independent and respectable 

inhabitants of the locality in which the place to be searched is situate or of any 

other locality if no such inhabitant of the said locality is available or is willing to 

be a witness to the search, to attend and witness the search and may issue an 

order in writing to them or any of them so to do. 



 6 

(5) The search shall be made in their presence, and a list of all things seized in 

the course of such search and of the places in which they are respectively 

found shall be prepared by such officer or other person and signed by such 

witnesses; but no person witnessing a search under this section shall be 

required to attend the court as a witness of the search unless especially 

summoned by it.  

(6) The occupant of the place searched, or some person in his behalf, shall, in 

every instance, be permitted to attend during the search, and a copy of the list 

prepared under this section, signed by the said witnesses, shall be delivered to 

such occupant or person.  

(7) When any person is searched under sub-Section (3), a list of all things 

taken possession of, shall be prepared, and a copy thereof shall be delivered to 

such person. 

(8) Any person who, without reasonable cause, refuses or neglects to attend  

and witness a search under this section, when called upon to do so by an order 

in writing delivered or tendered to him, shall be deemed to have committed an 

offence under s 187 of the Indian Penal Code (45 of 1860).  

23. But here in the present case no such formalities is followed by the 

informant at the time of alleged seizure.  

24. As such, the seizure was conducted not according to U/S 100 Cr.P.C. 

25. The other thing is to be discussed in the instant case is that none of the 

seizure witness could have stated that the informant has seized the aforesaid 

alleged IED including electrical wire and battery is recovered from the 

possession of the accused. That apart, there is also no evidence that aforesaid 

alleged IED was examined by the forensic expert. Since the case is based on 

seizure list Ext.1 and 2 but same had not been able to prove by the seizure 

witnesses.  

26. Under such circumstances, I am bound to hold that prosecution has 

failed to prove the alleged charge against the beyond any reasonable doubt. 

Hence, accused is entitled to get acquittal from the alleged charge. As such, 

acquit him and  set him at liberty forthwith.  

 Liability of the bailor is hereby discharged. 

Let the GR case No214/10  be sent to the ld. committal court alongwith 

a copy of judgment.  
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Also sent a copy to  ld. District Magistrate, Udalguri, under the provision 

of Section 365 Cr.P.C. 

The seized articles be directed to destroy or defuse in presence of 

competent authority if not destroy or defuse earlier.  

 Given under my hand and seal of this court on this the 28th  day of 

April,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

 

 

 

 


